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Trade between Member States
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Parties: JCJ] Wouters
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Price Waterhouse Belastingsadviseurs BY
Algemene Raad van de Nederlandse Orde van Advocaten
Raad van de Balies van de Europese Gemeenschap (CCBE) (int)
(Submissions were made to the Court by the Netherlands, Danish,
German, French, Luxembourg, Austrian, Portuguese and Swedish
Governments, by the Government of the Principality of
Liechtenstein and by the Commission)

Source: Judgment of the Court of Justice of the European Communities,
dated 19 February 2002 in Case C-309/99 (Wouters et al v
Algemene Raad van de Nederlandse Orde van Advocaten)

(Note. This is a particularly Interesting case, since it tackies head on — at Jast —
the impact on the legal profession of the rules on competition. The case
ongmated 1n proceedings in the Netherlands arising from Mr Wouters’s decision
as a member of the Dutch Bar to join the accountancy firn of Price Waterhouse,
contrary to a Bar Council rule; and it reached the Court of Justice by way of a
request for a preliminary ruling, with nine questions addressed to the Court. The
last three concerned provisions of the Treaty unrelated to the rules on competition
and are therefore omitted from the report below. The report also omits a detailed
recital of the relevant Dutch law. The Court’s judgment considers, among other
things, the following matters:

s whether members of the Bar are “underfakings”.

o whether the Bar Council is an “association of undertakings”,

o whether the Bar Council is a “group of undertakings” under Article 82,

» whether restrictions of partnerships are restrictions of competition and

» whether those restrictions are prohibited or justifiable.
The answers to the first two questions are affirmative and to the third question
negative. The answers to the fourth and fifth questions depend on the circum-
stances; Member States are free to arrange matters in such a way as fo place the
issue firnly in the domain of public policy: see paragraphs 68 and 69 of the
Judgment. Also, much of the judgment is devoted to a careful consideration of
the competitive advantages and disadvantages of inter-professional partmerships.
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. For reasons largely influenced by the Advocate-General’s Opinion, relying on the
basic difference between the role of the “adviser” and the role of the “superviser”,
the Court came down in favour of the restriction: see paragraph 104. There is a
topical element in the distinction drawn by the Advocate-General: it appears to
have been the nub of the problem in the Enron case in the USA.)

1. By judgment of 10 August 1999, received at the Court on 13 August 1999, the
Netherlands Council of State referred to the Court for a preliminary ruling under
Article {177, now 234 of the EC Treaty] nine questions on the interpretation of
Articles 3(g) of the Treaty (now, after amendment, Article 3(1)(g)), 5 (now Article
10), 52 and 59 (now, after amendment, Articles 43 and 49), and 85, 86 and 90
(now Articles 81, 82 and 86).

2. Those questions were raised in proceedings brought by members of the Bar,
among others, against the refusal of the Amsterdam District Court, to set aside
the decisions of the Bar of the Netherlands refusing to set aside the decisions of
the Supervisory Boards of the Amsterdam and Rotterdam Bars prohibiting them
from practising as members of the Bar in full partnership with accountants.

[Paragraphs 3 to 21 set out the law in the Netherlands governing the legal
profession. Essentially, the Constitution of the Netherlands governs laws relating
to public bodies; the Law of 23 June 1952 established the Bar of the Netherlands
and laid down the internal regulations and the disciplinary rules; and the 1993
Regulation relates to professional partnerships, effectively prohibiting the type of
partnership entered into by Mr Wouters.]

22. According to the recitals of the 1993 Regulation, members of the Bar have
already been authorised to enter into partnership with notaries, tax consultants
and patent agents and authorisation for those three professional categories
remains valid. On the other hand, accountants are mentioned as an example of a
professional category with which members of the Bar are not authorised to enter
into partnership.

The disputes in the main proceedings

24. Mr Wouters, a member of the Amsterdam Bar, became a partmer in the
partmership Arthur Andersen & Co. Belastingadviseurs (tax consultants) in 1991,
Late in 1994 Mr Wouters informed the Supervisory Board of the Rotterdam Bar
of his intention to enrol at the Rotterdam Bar and to practise in that city under the
name of "Arthur Andersen & Co., advocaten en belastingadviseurs.

25. By decision of 27 July 1995, that Supervisory Board found that the members
of the partnership Arthur Andersen & Co. Belastingadviseurs were in professional
partnership, within the meaning of the 1993 Regulation, with the members of the
partnership Arthur Andersen & Co. Accountants, that is to say with members of
the profession of accountants. Accordingly, Mr Wouters was in breach of Article
4 of the 1993 Regulation. In addition, the Supervisory Board considered that Mr
Wouterswould contravene Article 8 of the 1993 Regulation if he entered into a
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partnership the collective name of which included the name of the natural person
Arthur Andersen.

39. Consequently, the Raad van State decided to stay proceedings and to refer the
following questions to the Court for a preliminary ruling:

I(a) Is the term association of undertakings in Article 85(1) of the EC Treaty
(now Article 81(1) EC) to be interpreted as meaning that there is such an
association only if and in so far as it acts in the undertakings' interest, so that in
applying that provision a distinction must be drawn between activities of
theassociation carried out in the public interest and other activities, or is the mere
fact that an association can also act in the undertakings' interest sufficient for it to
be regarded as an association of undertakings within the meaning of the provision
in respect of all its actions? Is the fact that the universally binding rules adopted
by the relevant institution are adopted under a statutory power and in its capacity
as a special legislature relevant as regards the application of Community
competition law?

(b} If the answer to Question 1(a) is that there is an association of undertakings
only if and in so far as it acts in the undertakings' interest, is the question of when
the public interest is being pursued also governed by Community law?

(c) If the answer to Question I(b) is that Community law is relevant, can the
adoption under a statutory power by an institution such as the Bar of the
Netherlands of universally binding rules, designed to safeguard the independence
and loyalty to the client of members of the Bar who provide legal assistance, on
the formation of multi-disciplinary partnerships between members of the Bar and
members of other professions bé regarded for the purposes of Community law as
pursuing the public interest?

2. If the answers to the first question indicate that a rule such as {the 1993
Regulation] is to be regarded as a decision of an association of undertakings
within the meaning of Article 85(1) of the EC Treaty (now Article 81(1) EC), is
such a decision, in so far as it adopts universally binding rules, designed to
safeguard the mdependence and loyalty to the client of members of the Bar who
provide legal assistance, on the formation of multi-disciplinary partnerships such
as the one in question to be regarded as having as its object or effect the restriction
of competition within the common market and in that respect affecting trade
between the Member States? What criteria of Community law are relevant to the
determination of that issue?

3. Is the term undertaking in Article 86 of the EC Treaty (now Article 82 EC) to
be interpreted as meaning that where an institution such as the Bar of the
Netherlands must be regarded as an association of undertakings, that institution
must also be considered to be an undertaking or group of undertakings for the
purposes of that provision, even though it pursues no economic activity itself?

4. If the previous question is answered in the affirmative and it must be held that
an institution such as the Bar of the Netherlands enjoys a dominant position, does
such an institution abuse that position if it regulates the relationships between its
members and others on the market in legal services in a2 manner which restricts
competition?

5. If an institution such as the Bar of the Netherlands is to be regarded in its
entirety as an association of undertakings for the purposes of Community
competition law, is Article 90(2) of the EC Treaty (now Article 86(2) EC) tobe
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interpreted as extending to an institution such as the Bar of the Netherlands
which lays down universally binding rules, designed to safeguard the
independence and loyalty to the client of its members who provide legal
assistance, on cooperation between its members and members of other
professions?

6. If an institution such as the Bar of the Netherlands is to be regarded as an
association of undertakings or an undertaking or group of undertakings, do
Article 3(g), the second paragraph of Article 5 and Articles 85 and 86 of the EC
Treaty (now Articles 3(g), 10, .81 and 82 EC) preclude a Member State from
providing that that institution (or one of its agencies) may adopt rules concerning
inter alia cooperation between its members and members of other professions
when review by the relevant public authority of such rules is limited to the power
to annul such a rule without the authority's being able to adopt a rule in its stead?
1. Are both the Treaty provisions on the right of establishment and those on the
freedom to provide services applicable to a prohibition on cooperation between
members of the Bar and accountants such as that in question, or is the EC Treaty
to be interpreted as meaning that such a prohibition must comply, depending for
example on the way in which those concerned actually wish to model their
cooperation, with either the provisions on the right of establishment or with those
relating to the freedom to provide services?

8. Does a prohibition on multi-disciplinary partnerships including members of the
Bar and accountants such as the one in question constitute a restriction of the
right of establishment or the freedom to provide services, or both?

9. If it follows from the answer to the previous question that one or both of the
abovementioned restrictions exists, is the restriction in question justified on the
ground that it constitutes merely a selling arrangement within the meaning of the
judgment in Joined Cases C-267/91 and C-268/91 Keck and Mithouard [1993]
ECR I-6097, and that therefore there is no discrimination, or on the ground that it
satisfies the criteria that have been developed in that respect by the Court of
Justice in other judgments, in particular Case C-55/94 Gebhard [1995] ECR I-
41657

[Paragraphs 40 to 43 concern a request for reopening of the oral procedure.]
Question 1({a)

44, By Question I{a) the national court is in substance asking whether a
regulation concerning partnerships between members of the Bar and other
professionals, such as the 1993 Regulation, adopted by a body such as the Bar of
the Netherlands, is to be regarded as a decision taken by an association of
undertakings within the meaning of Article 85(1) of the Treaty. It seeks in
particular to ascertain whether the fact that power was conferred by statute on the
Bar of the Netherlands to adopt rules universally binding both on registered
members of the Bar in the Netherlands and lawyers who are authorised to
practise in other Member States and come to the Netherlands in order to provide
services there has any bearing on the application of Community competition law.
It also asks whether the mere fact that the Bar of the Netherlands may act in the
interests of its members is sufficient for it to be regarded as an association of
undertakings 1 respect of all its activities or whether, for Article 85(1) of the
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Treaty to be applicable, special treatment must be reserved for the Bar's public-
interest activities.

45. To establish whether a regulation such as the 1993 Regulation is to be
regarded as a decision of an association of undertakings within the meaning of
Article 85(1) of the Treaty, the first matter to be considered is whether members
of the Bar are undertakings for the purposes of Community competition law.

46. According to settled case-law, in the field of competition law, the concept of
an undertaking covers any entity engaged in an economic activity, regardless of
its legal status and the way in which it is financed (Case C-41/90, Hifaer and
Elser, paragraph 21, Case C-244/94, Fédération Francaise des Sociétés
dAssurances and Others, paragraph 14; and Case C-55/96, Job Centre,
paragraph 21).

47. It 1s also settled case-law that any activity consisting of offering goods and
services on a given market is an economic activity (Case 118/85, Commission v
Italy, paragraph 7; Case C-35/96, Commussionv Italy (CNSD), paragraph 36).

48. Members of the Bar offer, for a fee, services in the form of legal assistance
consisting in the drafting of opinions, contracts and other documents and
representation of clients in legal proceedings. In addition, they bear the financial
nisks attaching to the performance of those activities since, if there should be an
imbalance between expenditure and receipts, they must bear the deficit
themselves.

49. That being so, registered members of the Bar in the Netherlands carry on an
economic activity and are, therefore, undertakings for the purposes of Articles 85,
86 and 90 of the Treaty. The complexity and technical nature of the services they
provide and the fact that the practice of their profession is regulated cannot alter
that conclusion (see, to that effect, with regard to medical practitioners, Joined
Cases C-180/98 to C-184/98, Paviov and Others, paragraph 77).

50. The second point to be considered is the extent to which a professional body
such as the Bar of the Netherlands is to be regarded as an association of
undertakings, within the meaning of Article 85(1} of the Treaty, where it adopts a
regulation such as the 1993 Regulation (see, to that effect, with regard to a
professional body of customs agents, CNSD, paragraph 39).

51. The respondent in the main proceedings claims that, inasmuch as the
Netherlands legislature created the Bar of the Netherlands as a body governed by
public law and gave it regulatory powers in order to perform a task in the public
interest, the Bar cannot be regarded as an association of undertakings within the
meaning of Article 85 of the Treaty, particularly in connection with the exercise
of its regulatory powers.

52. The intervener in the main proceedings and the German, Austrian and
Portuguese Governments add that a body such as the Bar of the Netherlands
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exercises public authority and cannot, in consequence, fall within the scope of
Article 85(1) of the Treaty.

53. According to the intervener in the main proceedings, a body may be treated as
comparable to a public authority where the activity which it carries on constitutes
a task in the public interest forming part of the essential functions of the State.
The Netherlands have made the Bar of the Netherlands responsible for ensuring
that individuals have proper access to the law and to justice, which is indeed one
of the essential functions of the State.

54. The German Government, for its part, points out that it is for the competent
legislative bodies of a Member State to decide, within the framework of national
sovereignty, how they organise the exercise of their rights and powers. Delegation
of the power to adopt universally binding rules to a body possessing democratic
legitimacy, such as a professional body, falls within the limits of that principle of
institutional autonomy.

35. According to the German Government, if bodies entrusted with such
regulatory duties were to be treated as associations of undertakings within the
meaning of Article 85 of the Treaty, this would frustrate the operation of that
principle. The idea that national legislation is valid only if it is exempted by the
Commission pursuant to Article 85(3) of the Treaty is a contradiction in terms.
The consequence would be that the whole corpus of professional regulations
would be called in question.

56. The question to be determined is whether, when it adopts a regulation such as
the 1993 Regulation, a professional body is to be treated as an association of
undertakings or, on the contrary, as a public authority.

57. According to the case-law of the Court, the Treaty rules on competition do
not apply to activity which, by its nature, its aim and the rules to which it is
subject, does not belong to the sphere of economic activity (see, to that effect,
Joined Cases C-159/91, C-160/91, Poucet and Pistre, paragraphs 18 and 19,
concerning the management of the public social security system), or which is
connected with the exercise of the powers of a public authority (see, to that effect,
Case C-364/92, Sat Fiuggesellschafl, paragraph 30, concerning the control and
supervision of air space, and Case C-343/95, Diego Cali & Figli, paragraphs 22
and 23, concerning anti-pollution surveillance of the maritime environment).

58. When it adopts a regulation such as the 1993 Regulation, a professional body
such as the Bar of the Netherlands is neither fulfilling a social function based on
the principle of solidarity, unlike certain social security bodies (Poucet and Pistre,
cited above, paragraph 18), nor exercising powers which are typically those of a
public authority {Saf Fluggesellschafi, cited above, paragraph 30). It acts as the
regulatory body of a profession, the practice of which constitutes an economic
activity.

59. In that respect, the fact that Article 26 of the [Dutch Law on the Legal
Profession] also entrusts the General Council with the task of protecting the rights
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and interests of members of the Bar cannot a priorf exclude that professional
organisation from the scope of application of Article 85 of the Treaty, even where
it performs its role of regulating the practice of the profession of the Bar (see, to
that effect, with regard to medical practitioners, Paviov, cited above, paragraph
86).

60. Next, other indications support the conclusion that a professional
organisation with regulatory powers, such as the Bar of the Netherlands, cannot
escape the application of Article 85 of the Treaty.

61. First, it is clear from the [Dutch Law] that the governing bodies of the Bar are
composed exclusively of members of the Bar elected solely by members of the
profession. The national authorities may not intervene in the appointment of the
members of the Supervisory Boards, College of Delegates or the General Council
(see, as regards a professional organisation of customs agents, CNSD, cited
above, paragraph 42, and, as regards a professional organisation of medical
practitioners, Pavlov, paragraph 88).

62. Second, when it adopts measures such as the 1993 Regulation, the Bar of the
Netherlands is not, required to do so by reference to specified public-interest
criteria. Article 28 of the[Dutch Law], which authorises it to adopt regulations,
does no more than require that they should be in the interest of the proper
practice of the profession (see, as regards a professional organisation of customs
agents, CNSD, paragraph 43).

63. Lastly, having regard to its influence on the conduct of the members of the
Bar of the Netherlands on the market in legal services, as a result of its prohibition
of certain multi-disciplinary partnerships, the 1993 Regulation does not fall
outside the sphere of economic activity.

64. In the light of the foregoing considerations, it appears that a professional
organisation such as the Bar of the Netherlands must be regarded as a an
association of undertakings within the meaning of Article 85(1) of the Treaty
where it adopts a regulation such as the 1993 Regulation. Such a regulation
constitutes the expression of the intention of the representatives of the delegates of
a profession that they should act in a particular manner in carrying on their
economic activity.

65. It is, moreover, immaterial that the constitution of the Bar of the Netherlands
1s regulated by public law.

66. According to its very wording, Article 85 of the Treaty applies to agreements
between undertakings and decisions by associations of undertakings. The legal
framework within which such agreements are concluded and such decisions
taken, and the classification given to that framework by the various national legal
systems, are irrelevant as far as the applicability of the Community rules on
competition, and in particular Article 85 of the Treaty, are concemed (Case
123/83, BNICv Clair, paragraph 17, and CNSD, paragraph 40).
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67. That interpretation of Article 85(1) of the Treaty does not entail any breach of
the principle of institutional autonomy as argued by the German Government

(see paragraphs 54 and 55 above). On this point a distinction must be drawn
between two approaches.

68. The first is that a Member State, when it grants regulatory powers to a
professional association, is careful to define the public-interest criteria and the
essential principles with which its rules must comply and also retains its power to
adopt decisions in the last resort. In that case the rules adopted by the professional
association remain State measures and are not covered by the Treaty rules
applicable to undertakings.

69. The second approach 1s that the rules adopted by the professional association
are attributable to it alone. Certainly, in so far as Article 85(1) of the Treaty
applies, the association must notify those rules to the Commission. That
obligation is not, however, such as to paralyse unduly the regulatory activity of
professional associations, as the German Government submits, since it is always
open to the Commission infer alia to issue a block exemption regulation pursuant
to Article 85(3) of the Treaty.

70. The fact that the two systems described in paragraphs 68 and 69 above
produce different results with respect to Community law in no way circumscribes
the freedom of the Member States to choose one in preference to the other.

71. In the light of the foregoing considerations, the answer to be given to
Question 1(a) must be that a regulation conceming partnerships between
members of the Bar and other members of liberal professions, such as the 1993
Regulation, adopted by a body such as the Bar of the Netherlands, must be
regarded as a decision adopted by an association of undertakings within the
meaning of Article 85(1) of the Treaty.

Question 1(b) and (¢)

72. Having regard to the ansWer given to Question 1(a), there is no need to
consider Question 1(b) and (c).

Question 2

73. By its second question the national court seeks, essentially, to ascertain
whether a regulation such as the 1993 Regulation which, in order to guarantee the
independence and loyalty to the client of members of the Bar who provide legal
assistance in conjunction with members of other liberal professions, adopts
universally binding rules governing the formation of multi-disciplinary
partnerships, has the object or effect of restricting competition within the
common market and is likely to affect trade between Member States.

74. By describing the successive versions of the rules on partnerships, the
appellants in the main proceedings have set out to establish that the 1993
Regulation had the object of restricting competition.

67




75. Initially, [a Regulation adopted in 1972] authorised members of the Bar to
enter into multi-disciplinary partnerships subject to three conditions. First, the
partners had to be members of other liberal professions with a university
education or education of an equivalent standard. Next, they had to belong to an
association or group the members of which were subject to disciplinary rules
comparable to those applicable to members of the Bar. Finally, the proportion of
members of the Bar belonging to that professional partnership and the size of their
contributions to it had to be at least equivalent to that of the partners belonging to
otherprofessions, so far as both mutual relations between the partners and their
relations with third parties were concerned.

76. In 1973 the General Council accredited the members of both the Netherlands
association of patent agents and of the Netherlands association of tax consultants
for the purposes of creating multi-disciplinary professional partnerships with
members of the Bar. Subsequently, notaries were also accredited. According to
the appellants in the main proceedings, although, at the material time, members
of the Netherlands institute of accountants were not formally accredited by the
General Council, there was in principle no objection to this.

77. In 1991, faced for the first time with a request for authorisation of a
partnership with an accountant, the Bar of the Netherlands, following an
expedited procedure, amended the 1972 Regulation for the sole purpose,
according to the appellants, of having a legal basis on which to prohibit
professional partnerships between members of the Bar and accountants. Members
of the Bar were thenceforth authorised to enter into multi-disciplinary
partnerships only where 'the free and independent exercise of their profession,
including the defence of their clients' interests, and the corresponding relationship
of trust between lawyer and client cannot be jeopardised.

78. The refusal to authorise partnerships between members of the Bar and
accountants is, in the appellants' submission, based on the finding that firms of
accountants had evolved and had in the meantime become gigantic organisations,
so that a partnership of a law-firm with a firm of accountants would, as the then
General Dean of the Bar expressed it, have more resembled the marriage of a
mouse and an elephant than a union of partners of equal stature.

79. The Bar of the Netherlands then adopted the 1993 Regulation. That measure
recapitulated the amendment made in 1991 and added a further requirement to
the effect that members of the Bar were no longer authorised to form part of a
professional partnership unless the primary purpose of each partner's respective
profession is the practice of the law (Article 3 of the 1993 Regulation), which, in
the appellants' submission, demonstrates the anti-competitive object of the
national rules at issue in the main proceedings.

80. In the alternative, the appellants in the main proceedings claim that,

irrespective of its object, the 1993 Regulation produces effects that are restrictive
of competition.
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81. They maintain that multi-disciplinary partnerships of members of the Bar and
accountants would make it possible to respond better to the needs of clients
operating in an ever more complex and international economic environment.

82. Members of the Bar, having a reputation as experts in many fields, would be
best placed to offer their clients a wide range of legal services and would, as
partners in amulti-disciplinary partnership, be especially attractive to other
persons active on the market in legal services.

83. Conversely, accountants would be aftractive partners for members of the Bar
in a professional partnership. They are experts in fields such as legislation on
company accounts, the tax system, the organisation and restructuring of
undertakings, and management consultancy. There would be many clients
interested in an integrated service, supplied by a single provider and covering the
legal as well as financial, tax and accountancy aspects of a particular matter.

84. The prohibition at issue in the main proceedings prohibits all contractual
arrangements between members of the Bar and accountants which provide in any
way for shared decision-making, profit-sharing or for the use of a common name,
and this makes any form of effective partnership difficult.

85. By contrast, the Luxembourg Government claimed at the hearing that a
prohibition of multi-disciplinary partnerships such as that laid down in the 1993
Regulation had a positive effect on competition. It pointed out that, by forbidding
members of the Bar to enter into partnership with accountants, the national rules
in issue in the main proceedings made it possible to prevent the legal services
offered by members of the Bar from being concentrated in the hands of a few
large international firms and, consequently, to maintain a large number of
operators on the market.

86. It appears to the Court that the national legislation in issue in the main
proceedings has an adverse effect on competition and may affect trade between
Member States.

87. As regards the adverse effect on competition, the areas of expertise of
members of the Bar and of accountants may be complementary. Since legal
services, especially in business law, more and more frequently require recourse to
an accountant, a multi-disciplinary partnership of members of the Bar and
accountants would make it possible to offer a wider range of services, and indeed
to propose new ones. Clients would thus be able to turn to a single structure for a
large part of the services necessary for the organisation, management and
operation of their business (the ‘one-stop shop advantage).

88. Furthermore, a multi-disciplinary partnership of members of the Bar and
accountants would be capable of satisfying the needs created by the increasing
interpenetration of national markets and the consequent necessity for continuous
adaptation to national and international legislation.
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89. Nor, finally, is it inconceivable that the economies of scale resulting from such
multi-disciplinary partnerships might have positive effects on the cost of services.

90. A prohibition of multi-disciplinary partnerships of members of the Bar and
accountants, such as that laid down in the 1993 Regulation, is therefore liable to
limit production and technical development within the meaning of Article
85(1)(b) of the Treaty.

91. It is true that the accountancy market is highly concentrated, to the extent that
the firms dominating it are at present known as the big five and the proposed
merger between two of them, Price Waterhouse and Coopers & Lybrand, gave
rise to Commission Decision 1999/152/EC of 20 May 1998 declaring a
concentration to be compatible with the common market and the functioning of
the EEA Agreement (Case IV/M.1016 - Price Waterhouse/Coopers & Lybrand),
adopted pursuant to Council Regulation EEC/4064/89 of 21 December 1989 on
the control of concentrations between undertakings, as amended by Council
Regulation EC/1310/97 of 30 June 1997.

92. On the other hand, the prohibition of conflicts of interest with which members
of the Bar in all Member States are required to comply may constitute a structural
limit to extensive concentration of law-firms and so reduce their opportunities of
benefiting from economies of scale or of entering into structural associations with
practitioners of highly concentrated professions.

93. In those circumstances, unreserved and unlimited authorisation of multi-
disciplinary partnerships between the legal profession, the generally decentralised
nature of which is closely linked to some of its fundamental features, and a
profession as concentrated as accountancy, could lead to an overall decrease in
the degree of competition prevailing on the market in legal services, as a result of
the substantial reduction in the number of undertakings present on that market.

94. Nevertheless, in so far as the preservation of a sufficient degree of competition
on the market in legal services could be guaranteed by less extreme measures than
national rules such as the 1993 Regulation, which prohibits absolutely any form
of multi-disciplinary partnership, whatever the respective sizes of the firms of
lawyers and accountants concerned, those rules restrict competition.

95. As regards the question whether intra-Community trade is affected, it is
sufficient to observe that an agreement, decision or concerted practice extending
over the whole of the territory of a Member State has, by its very nature, the effect
of reinforcing the partitioning of markets on a national basis, thereby holding up
the economic interpenetration which the Treaty is designed to bring about (Case
8/72, Vereeniging van Cementhandelaren v Commuission, paragraph 29; Case
42/84, Rermia and Others v Commuission, paragraph 22, and CNSD, paragraph
48).

96. That effect is all the more appreciable in the present case because the 1993
Regulation applies equally to visiting lawyers who are registered members of the
Bar of another Member State, because economic and commercial law more and
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more frequently regulates transnational transactions and, lastly, because the firms
of accountants looking for lawyers as partners are generally international groups
present in several Member States.

97. However, not every agreement between undertakings or any decision of an
association of undertakings which restricts the freedom of action of the parties or
of one of them necessarily falls within the prohibition laid down in Article 85(1)
of the Treaty. For the purposes of application of that provision to a particular
case, account must first of all be taken of the overall context in which the decision
of the association of undertakings was taken or produces its effects. More
particularly, account must be taken of its objectives, which are here connected
with the need to make rules relating to organisation, qualifications, professional
ethics, supervision and liability, in order to ensure that the ultimate consumers of
legal services and the sound administration of justice are provided with the
necessary guarantees in relation to integrity and experience (see, to that effect,
Case C-3/95, Reisebiiro Broede, paragraph 38). It has then to be considered
whether the consequential effects restrictive of competition are inherent in the
pursuit of those objectives.

98. Account must be taken of the legal framework applicable in the Netherlands,
on the one hand, to members of the Bar and to the Bar of the Netherlands, which
comprises all the registered members of the Bar in that Member State, and on the
other hand, to accountants.

99. As regards members of the Bar, it has consistently been held that, in the
absence of specific Community rules in the field, each Member State is in
principle free to regulate the exercise of the legal profession 1n its terrtory (Case
107/83, Klopp, paragraph 17, and Reisebiiro, paragraph 37). For that reason, the
rules applicable to that profession may differ greatly from one Member State to
another.

100. The current approach of the Netherlands, where Article 28 of the [Law on
the Legal Profession] entrusts the Bar of the Netherlands with responsibility for
adopting regulations designed to ensure the proper practice of the profession, is
that the essential rules adopted for that purpose are, in particular, the duty to act
for clients in complete independence and in their sole interest, the duty,
mentioned above, to avoid all risk of conflict of interest and the duty to observe
strict professional secrecy.

101. Those obligations of professional conduct have not inconsiderable
implications for the structure of the market in legal services, and more particularly
for the possibilities for the practice of law jointly with other liberal professions
which are active on that market. .

102. Thus, they require of members of the Bar that they should be in a situation of
independence vis-d-vis the public authorities, other operators and third parties, by
whom they must never be influenced. They must furnish, in that respect,
guarantees that all steps taken in a case are taken in the sole interest of the client.
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103. By contrast, the profession of accountant is not subject, in general, and more
particularly, in the Netherlands, to comparable requirements of professional
conduct.

104. As the Advocate General has rightly pointed out in paragraphs 185 and 186
of his Opinion, there may be a degree of incompatibility between the advisory
activities carried out by a member of the Bar and the supervisory activities carried
out by an accountant. The written observations submitted by the respondent in
the main proceedings show that accountants in the Netherlands perform a task of
certification of accounts. They undertake an objective examination and audit of
their clients' accounts, so as to be able to impart to interested third parties their
personal opinion concerning the reliability of those accounts. It follows that in the
Member State concerned accountants are not bound by a rule of professional
secrecy comparable to that of members of the Bar, unlike the position under
German law, for example.

105. The aim of the 1993 Regulation is therefore to ensure that, in the Member
State concerned, the rules of professional conduct for members of the Bar are
complied with, having regard to the prevailing perceptions of the profession in
that State. The Bar of the Netherlands was entitled to consider that members of
the Bar might no longer be in a position to advise and represent their clients
independently and in the observance of strict professional secrecy if they belonged
to an organisation which is also responsible for producing an account of the
financial results of the transactions in respect of which their services were calied
upon and for certifying those accounts.

106. Moreover, the concurrent pursuit of the activities of statutory auditor and of
adviser, in particular legal adviser, also raises questions within the accountancy
profession itself, as may be seen from the Commission Green Paper in 1996, “The
role, the position and the liability of the statutory auditor within the European
Union”; see, in particular, paragraphs 4.12 to 4.14.

107. A regulation such as the 1993 Regulation could therefore reasonably be
considered to be necessary in order to ensure the proper practice of the legal
profession, as it is organised in the Member State concerned.

108. Furthermore, the fact that different rules may be applicable in another
Member State does not mean that the rules in force in the former State are
incompatible with Community law (see, to that effect, Case C-108/96,
MacQueen and Others, paragraph 33). Even if mult-disciplinary partnerships of
lawyers and accountants are allowed in some Member States, the Bar of the
Netherlands is entitled to consider that the objectives pursued by the 1993
Regulation cannot, having regard in particular to the legal regimes by which
members of the Bar and accountants are respectively governed in the
Netherlands, be attained by less restrictive means (see, to that effect, with regard
to a law reserving judicial debt-recovery activity to lawyers, Reisebiiro, paragraph
41).
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109. In the light of those considerations, it does not appear that the effects
restrictive of competition such as those resulting for members of the Bar practising
in the Netherlands from a regulation such as the 1993 Regulation go beyond what
1s necessary in order to ensure the proper practice of the legal profession (see, to
that effect, Case C-250/92, DLG, paragraph 35).

110. Having regard to all the foregoing considerations, the answer to be given to
the second question must be that a national regulation such as the 1993
Regulation adopted by a body such as the Bar of the Netherlands does not
infringe Article 85(1) of the Treaty, since that body could reasonably have
considered that that regulation, despite the effects restrictive of competition that
are inherent in it, is necessary for the proper practice of the legal profession, as
organised in the Member State concerned.

Question 3

111. By its third question the national court is asking, essentially, whether a body
such as the Bar of the Netherlands is to be treated as an undertaking or group of
undertakings for the purposes of Article 86 of the Treaty.

112. First, since it does not carry on any economic activity, the Bar of the
Netherlands is not an undertaking within the meaning of Article 86 of the Treaty.

113. Second, it cannot be categorised as a group of undertakings for the purposes
of that provision, inasmuch as registered members of the Bar of the Netherlands
are not sufficiently linked to each other to adopt the same conduct on the market
with the result that competition between them is eliminated (Case C-96/94,
Centro Servizi Spediporto, paragraphs 33 and 34).

114. The legal profession is not concentrated to any significant degree. It is highly
heterogeneous and is characterised by a high degree of internal competition. In
the absence of sufficient structural links between them, members of the Bar
cannot be regarded as occupying a collective dominant position for the purposes
of Article 86 of the Treaty (see, to that effect, Joined Cases C-68/94 and C-30/95,
France and Others v Commission, paragraph 227, and Joined Cases C-395/96 P
and C-396/96 P, Compagnie Mantime Belge Transports and Others v
Commission, paragraphs 36 and 42). Furthermore, as is clear from the documents
before the Court, members of the Bar account for only 60% of turnover in the
legal services sector in the Netherlands, a market share which, having regard to
the large number of law-firms, cannot of itself constitute conclusive evidence of
the existence of a collective dominant position on the part of those undertakings
(see, to that effect, France and Others v Commission, paragraph 226, and
Compagnie Mantime Belge, paragraph 42).

115. In the light of the foregoing considerations, the answer to be given to the
third question must be that a body such as the Bar of the Netherlands does not
constitute either an undertaking or group of undertakings for the purposes of
Article 86 of the Treaty.
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Questions 4, 5 and 6

[The judgment points out in paragraphs 116-118 that, in view of the answers to
the second and third questions, there Is no need to consider the fourth, fifth and
sixth questions. ]

Questions 7, 8and 9

119. By its seventh question, the national court seeks, essentially, to ascertain
whether the compatibility with Community law of a prohibition of multi-
disciplinary partnerships of members of the Bar and accountants, such as that laid
down in the 1993 Regulation; must be assessed in light of both the Treaty
provisions relating to the right of establishment and those relating to freedom to
provide services. By its eighth and ninth questions, that court is asking,
essentially, whether such a prohibition constitutes a restriction of the right of
establishment and/or freedom to provide services and, if so, whether that
restriction is justified.

[Paragraphs 120 to 123 discuss the matters raised in paragraph 119.]
Costs

124. The costs incurred by the Netherlands, Danish, German, French,
Luxembourg, Austrian, Portuguese and Swedish Governments, by the
Government of the Principality of Liechtenstein and by the Commission of the
European Communities, which have submitted observations to the Court, are not
recoverable. Since these proceedings are, for the parties to the main proceedings,
a step in the actions pending before the national court, the decision on costs is a
matter for that court.

Court's Ruling

On those grounds, the Court, in answer to the questions referred to it by the by
the Dutch Council of State of 10 August 1999, hereby rules:

1. A regulation concerning partnerships between members of the Bar and other
professionals, such as the 1993 regulation on joint professional activity, adopted
by a body such as the the Bar of the Netherlands, is to be treated as a decision
adopted by an association of undertakings within the meaning of Article 85(1) of
the Treaty (now Aurticle 81 EC}.

2. A national regulation such as the 1993 Regulation adopted by a body such as
the Bar of the Netherlands does not infringe Article 85(1) of the Treaty, since that
body could reasonably have considered that that regulation, despite effects
restrictive of competition, that are inherent in it, is necessary for the proper
practice of the legal profession, as organised in the Member State concerned.
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3. A body such as the Bar of the Netherlands does not constitute either an
undertaking or a group of undertakings for the purposes of Article 86 of the
Treaty (now Article 82).

4. It is not contrary to Articles 52 and 59 of the Treaty (now, after amendment,
Articles 43 and 49) for a national regulation such as the 1993 Regulation to
prohibit any multi-disciplinary partnerships between members of the Bar and
accountants, since that regulation could reasonably be considered to be necessary
for the proper practice of the legal profession, as organised in the country
concerned. L

Arduino et al v Compagnia Assicuratrice RAS SpA

In a parallel case, the Court considered a challenge to the tariff of fixed fees for legal
work. Here the state played a decisive role; and the Court held, in paragraph 40, that it
did not appear that the Italian State had waived its power to make decisions of last resort
or to review implementation of the tariff. It went on:

41. First, the CNF [the Italian Nationa! Bar Council] is responsible only for producing a
draft taniff which, as such, is not compulsory. Without the Minister's approval, the draft
tariff does not enter into force and the earlier approved tariff remains applicable.
Accordingly, the Minister has the power to have the draft amended by the CNF.,
Furthermore, the Minister is assisted by two public bodies, ..., whose opinions he must
obtain before the tariff can be approved.

42. Second, Article 60 of the Royal Decree-Law provides that fees are to be settled by the
courts on the basis of the criteria referred to in Article 57 of that decree-law, having
regard to the seriousness and number of the issues dealt with. Moreover, in certain
exceptional circumstances and by duly reasoned decision, the court may depart from the
maximum and minimum limits fixed pursuant to Article 58 of the Royal Decree-Law.

43. In those circumstances, the Italian State cannot be said to have delegated to private
economic operators responsibility for taking decisions affecting the economic sphere,
which would have the effect of depriving the provisions at issue in the main proceedings
of the character of legislation. Nor, for the reasons set out in paragraphs 41 and 42 above,
is the Italian State open to the criticism that it requires or encourages the adoption of
agreements, decisions or concerted practices contrary to Article 85 of the Treaty or
reinforces their effects.

44. The answer to the questions referred for a preliminary ruling must therefore be that
Articles 5 and 85 of the Treaty do not preclude a Member State from adopting a law or
regulation which approves, on the basis of a draft produced by a professional body of
members of the Bar, a tanff fixing minimum and maximum fees for members of the
profession, where that State measure forms part of a procedure such as that laid down in
the Italian legislation.

Source: Judgment of the Court, dated 19 February 2002, in Case C-35/99
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